NORTH CAROLINA CENTER FOR
PUBLIC POLICY RESEARCH INC.

NEWS RELEASE

For release on Monday, July 23, 2007. For more information,

May be broadcast Monday a.m. and call Ran Coble at the

may appear in Monday newspapers. N.C. Center for Public Policy Research
For an electronic version of the news at 919-832-28309.

release, email tbromley@nccppr.org.

CENTER SAYS LEGISLATURE SHOULD BAN BLANK BILLS PERMANENTLY

The North Carolina Center for Public Policy Research released a study today recommending that the
legislature permanently ban the use of blank bills. The Center says blank bills do not provide adequate notice of
legislators’ intended changes in law, and they curb the opportunity for citizen input. The study shows that the
North Carolina General Assembly has increased its use of blank bills since 1995, with as many as 805 bills
starting out blank, and many of these turn into significant legislation by the end of the session. Bills that started
out as blank have suddenly turned into legislation that revised the state budget, banned video poker, and
expanded occupancy taxes.

When blank bills are introduced, they contain no description of the laws to be changed. They have a
title, often vague, but no text. Then these bills are held in committee, and the content is not added until later in
the session. This means there is much less opportunity for public debate or analysis by the media.

Ran Coble, the Center’s director, says, “The public has a right to know the content of all bills when they
are first introduced in the legislature. Blank bills don’t give adequate notice to the public of what a legislator is
proposing, they’re not transparent in their content and purpose, and sometimes they are used to rush passage of
significant legislation. We commend the 2007 legislature for adopting rules that limit blank bills this session.
But the public deserves a legislative process that will permanently ban them.”

The Use of Blank Bills in North Carolina

Traditionally, the rules of each house in the General Assembly have governed the use of blank bills. In
the 1990s, as the General Assembly became more evenly divided between the two political parties, more
legislators began to introduce blank bills. The number of blank bills increased from 17 in the 1995-96 session,
to 380 in 1997-98, to 623 in 1999-2000, to 682 in 2001-02, to a high of 805 in 2003-04, to 665 in 2005-06.

Number of Blank Bills Introduced Each Session in the N.C. General Assembly, 1995-2007
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In the 2007 session, new House rules have prohibited the introduction of blank bills, and the 2007
Senate rules prohibit members from introducing more than two blank bills. As a result, only 79 blank bills (all
in the Senate) have been introduced in 2007. The Center commends legislative leaders for these limits but says
the General Assembly should now ban them permanently.

Blank Bills Used To Pass Significant Legislation

The Center says the problem with the rise in the number of blank bills over the last decade is
compounded because blank bills are being used to shortcut the legislative process, and then they morph into
significant changes in law and policy. In the 2001-02 session, 65 blank bills became law, and 49 blank bills
became law in 2003-04.

For example, a follow-up bill that revised the 2006 state budget was first filed on February 25, 2005, by
Senator Linda Garrou (D-Forsyth) as a one-page blank appropriations bill. On July 19, 2006, the bill was
withdrawn from the Senate Committee on Rules and Operations and re-referred to the Senate Appropriations/
Base Budget Committee. Language was inserted into the bill, and the committee gave a favorable report to
what had become an 18-page bill. It was placed immediately on the Senate calendar, and the bill passed both
second and third readings in the Senate — all on that same day.

The purpose of blank bills also sometimes changes completely from its original title. For example,
Senate Bill 912 was introduced in 2005 as a blank bill by Senators Kay Hagan (D-Guilford), Robert Atwater
(D-Chatham), and Stan Bingham (R-Davidson) with a title indicating that it would direct the public schools to
teach personal financial literacy to high school students. When it was ratified, however, the bill phased out
video poker instead.

In another example, Senate Bill 369 was introduced in the 2005 session by Senator Doug Berger
(D-Franklin) as a blank bill entitled “7™ Senatorial District Local Act-1.” On first reading, this blank bill did
not have any content, and the title did not indicate that it would involve a tax. The Senate Finance Committee
adopted a committee substitute which would impose a room occupancy tax in Franklin County, and this version
of the bill passed second reading and third readings in the Senate. The House Finance Committee adopted a
committee substitute, and the bill ended up including multiple occupancy taxes — authorizing Franklin County
and the cities of Eden and Reidsville to levy a room occupancy and tourism development tax and also amending
the Durham occupancy tax.

Blank Bills Criticized by Leading Associations
Some leading associations in the state also have criticized blank bills and described the problems they
create in shortcutting the normal legislative process.

In May 2003, a legislative bulletin of the North Carolina League of Municipalities said, “[B]lank bills
can be dangerous. They are filed with a generic title (such as Amend Laws 3) and contain no substantive
provisions, so they provide no notice of intended content. They can pop up in committee at any time and be
filled in with provisions that we have not had a chance to read, analyze, or discuss with legislators.”

In February 2005, the North Carolina Association of Realtors’ Legislative & Regulatory Update said,
“Most of these [blank bills] are filed as placeholders for potential local legislation wanted by local governments
in lawmakers’ districts. This process makes it more difficult to monitor and track bills that overnight turn into
significant pieces of legislation.”

In March 2005, the Legislative Bulletin of the North Carolina Association of County Commissioners
noted that a large number of blank bills had been introduced and warned of the problems associated with their
use. “Whether intentional or not, the result of this process is to shortcut the normal process for review and
analysis of the legislation. When these blank bills suddenly acquire substance, it will be when they are
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presented as committee substitute proposals in committee. Whether there is an opportunity to review these new
substantive provisions before they are presented, or within a reasonable time thereafter, will be of a matter of
chance or willingness on the part of the introducers. We will be on the lookout for surprises, but will be playing
‘catch-up.””

Conclusions and Recommendation

The Center finds four problems with blank bills, as follows:

(1) Blank bills do not provide the public or the news media with adequate notice of the intended
changes in law from the moment of introduction.

(2) Blank bills undermine the democratic process in their lack of transparency through a failure to
reveal the purpose and content of proposed legislation.

(3) Blank bills severely curtail the time available for deliberative debate and analysis of each bill and
its strengths and weaknesses. Instead of the contents being revealed at the moment of introduction, the purpose
and intent are not known until a committee substitute for the bill is brought up later in committee.

(4) In some cases, the use of blank bills may even be unconstitutional if legislators seek to meet the
state constitutional requirement to have three separate readings of each bill. The problem occurs when they
count the introduction of a blank bill as an adequate first reading. And, when blank bills become revenue bills,
the state constitutional requirement of three separate readings on three separate days may also be violated by the
legislature’s current practice of considering a conference report as the first reading.

The Center recommends that the legislature enact a permanent statute that would ban the use of
blank bills in future sessions of the General Assembly. As part of this statute, the Center said the General
Assembly could allow legislators to introduce two local bills after the deadlines agreed upon in a chamber’s
rules only if a majority of the chamber votes to allow introduction of the blank local bill. This would give
legislators a way to respond to last-minute needs of constituents and local governments in their districts.

The Center praises legislative leaders for adopting rules to limit blank bills in the 2007 legislative
session. Currently, only House and Senate rules govern blank bills, and these rules can be changed during
every session with relative ease.

Gerry Cohen, director of bill drafting for the legislature, says, “A permanent statute banning blank bills
is only a statement of purpose. Statutes cannot make binding rules on the internal procedures of one house or
the other.” However, Cohen adds, “You could certainly say that such a law would be an important political
statement guiding each session in adopting its rules.”

The Center’s Mebane Rash Whitman says, “Based on the evidence of legislative practice over the last
10 years, banning blank bills is a statement that needs to be made in order to give the public adequate notice of
legislation that is introduced and to make the legislative process more transparent from the time every bill is
introduced.”

The Center’s New Series of Working Papers

The Center’s study of blank bills is the first in its new series of working papers. In an ongoing effort to
respond quickly to legislative trends and emerging policy issues, papers will be researched and written by
Center staff, drafts will be available for prior review online, and the papers will be published on the Center’s
website at http://www.nccppr.org.

About the Center

The N.C. Center for Public Policy Research is an independent, nonpartisan, nonprofit research
corporation created in 1977 to evaluate state government programs and to study public policy issues facing
North Carolina. The Center is supported in part by a grant from the Z. Smith Reynolds Foundation in Winston-
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Salem, with additional support from nine other private foundations, 150 corporate contributors, and about 600
individual and organizational members. The Center publishes a journal called North Carolina Insight, a
citizens’ guide to the legislature, and in-depth research reports. The Center recently has conducted studies on
charter schools, ways to prevent high school dropouts, governance of North Carolina’s public universities, the
shortage of public school teachers in North Carolina, domestic violence, and the pros and cons of state lotteries.
Copies of the working paper on blank bills are available on the Center’s website at http://www.nccppr.org.

* X *

For more information, contact Ran Coble, the Center’s executive director, or Mebane Rash Whitman,
attorney and editor of North Carolina Insight, or policy analyst Sam Watts at the N.C. Center for Public Policy
Research at (919) 832-2839.
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bills that were subsequently adopted or ratified. Many of these were significant pieces of
legislation.
“Most of these [blank bills] are filed as placeholders for potential local legislation wanted

by local governments in lawmakers’ districts,” noted the Legislative & Regulatory Update for

the North Carolina Association of Realtors in February 2005."* “This process makes it more
difficult to monitor and track bills that overnight turn into significant pieces of legislation.”

For example, the bill that ultimately revised the 2006 state budget was first filed on
February 25, 2005, by Senator Linda Garrou (D-Forsyth) as a one-page blank appropriations
bill.'* On July 19, 2006, the bill was withdrawn from the Senate Committee on Rules and
Operations and re-referred to the Senate Appropriations/Base Budget Committee. Language was
inserted into the bill, and the committee gave a favorable report to what had become an 18-page
bill. It was placed on the Senate calendar, and the bill passed both second and third readings in
the Senate — all on that same day."

In a second example, Senate Bill 912 was introduced in 2005 as a blank bill by Senators
Kay Hagan (D-Guilford), Robert Atwater (D-Chatham), and Stan Bingham (R-Davidson) with a
title indicating that it would direct the public schools to teach personal financial literacy to high
school students. When it was ratified, however, the bill phased out video poker.

“[B]lank bills can be dangerous,” said a legislative bulletin of the North Carolina League
of Municipalities in May 2003. “They are filed with a generic title (such as Amend Laws 3) and

contain no substantive provisions, so they provide no notice of intended content. They can pop

13 Legislative & Regulatory Update, North Carolina Association of Realtors, Inc., Volume IV, Issue Four,
Greensboro, N.C., February 22, 2005. See https://ncrealtors.org/searchpubs/legislativeupdate/
022205legupdate.htm

1 Session Law 2006-221 (Senate Bill 198, entitled Revise 2006 Budget Act).

'3 Bill history is available online at http://www.ncga.state.nc.us/



up in committee at any time and be filled in with provisions that we have not had a chance to

read, analyze, or discuss with legislators.”16

Blank Bills: Unconstitutional As Well?

In some cases, blank bills may involve more than just a dangerous legislative practice.
Article II, section 22 of the Constitution of North Carolina says, “All bills and resolutions of a
legislative nature shall be read three times in each house before they become laws....” In
practice, a bill passes its first reading after introduction when the Senate or House clerk reads
aloud the name of the introducer, the bill number, and the bill title. Second and third readings
take place after the bill is reported out of committee. “The requirement of the three readings
comes from English parliamentary procedure, anciently designed to prevent spur-of-the-moment
legislation.”"’

The requirements for revenue bills are different. Governed by section 23 of Article II of
the State Constitution, bills to raise money are supposed to be read three times in each house, and
they must pass three readings on three separate days, with yea and nay votes required on the
second and third readings."® “As U.S. Supreme Court Chief Justice John Marshall long ago

reminded Americans, ‘the power to tax involves the power to destroy.” Even in the hands of the

people’s representatives, this awesome power must be carefully hedged so this section prescribes

16 L egislative Bulletin, North Carolina League of Municipalities, Bulletin #16, Raleigh, N.C., May 15, 2003. See
http://www.nclm.org/Legal/bulletin/2003/05-15-03.htm

17 John V. Orth, The North Carolina State Constitution: A Reference Guide, Greenwood Press, Westport, Conn.,
2003, p. 87.

"8 N.C. Constitution Article II, § 23.



special procedures for the enactment of revenue bills,” notes John Orth, a law professor at the
University of North Carolina School of Law."”

While director of the UNC-Chapel Hill Institute of Government, John Sanders helped
write the current North Carolina Constitution that was ratified in 1970. According to Sanders,
the requirement for three readings was first included in the 1776 state constitution. A carryover
of parliamentary practice, there were two primary reasons for the requirement. At the time, few
bills were printed, especially local bills, and the oral readings were how members of the General
Assembly learned the content of the bills that had been introduced. Also, reading the bills aloud
was necessary because not all of the legislators were fully literate. Thus, the purpose of the
requirement was to give notice to the members themselves and any notice provided the general
public was incidental. The reasons for the requirements are vestiges of earlier conditions which
no longer prevail, he says.”” Sanders notes that the delay required for revenue bills was for

“safety’s sake” because public money was involved.

' Orth, note 17 above at p. 88, citing McCulloch v. Maryland, 17 U.S. 316 (1819).

% The 1776 Constitution requiring three readings was forged at a time when there were limited facilities to produce
printed documents in the state. During the American Revolution that began in 1776, there were only four active
presses in North Carolina. One accompanied the British army, another accompanied the Colonial army, and the
other two were at New Bern and Halifax, according to D. L. Corbitt, “The North Carolina Gazette,” North Carolina
Historical Review, Volume II Raleigh, N.C., 1925, pp. 84-85.
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Over the years, state courts have
allowed the purpose of constitutional
provisions to evolve. For instance,
according to Sanders, the “open courts”
provision of Article I, section 18 was
initially intended to ensure that the court
system was accessible to litigants
without excessive fees or other barriers
that might limit access to the legal
system. This constitutional guarantee is
now interpreted also to ensure that the
courts are open to the public and the
media to allow public observation of the
judicial process.*!

Similarly, the purpose of the
requirement of three readings was
always to give notice of bills and their
content. While initially the need was to
inform legislators, the need now is to

inform the public and the media. Blank

bills frustrate the three readings

Is the Lottery a Tax? Another Example of the
Relevance of the Requirement of Three Readings
on Three Separate Days for Revenue Bills

On May 22, 2007, the N.C. Court of Appeals
heard oral arguments in a case questioning whether
the lottery was passed unconstitutionally. The
Lottery Act, House Bill 1023 of the 2005 N.C.
General Assembly, passed its second and third
readings in the House on April 6, 2005. The yeas
and nays on second reading were recorded in the
House Journal, but the yeas and nays on third reading
were not recorded. On August 30, 2005, the Senate
took up House Bill 1023. It passed second and third
readings that same day, but the yeas and nays of the
votes were not recorded.

The plaintiffs in Heatherly et al. v. State of
North Carolina contend that the lottery is a tax and
subject to the provisions of Article II, section 23 of
the N.C. State Constitution. That provision requires
three separate readings on three different days for
revenue bills in each house and also requires yeas
and nays on the roll call votes on both second and
third readings of the bill recorded in the chamber’s
journal. The central question of the case is whether
the lottery is a tax and therefore is a revenue bill.

The state contends that buying a lottery ticket
is voluntary, that purchasers receive a benefit from
the purchase of the ticket, and thus it is not a tax.
The plaintiffs contend that with each ticket purchased
there is an assessment that raises revenue for the
state. Wake County Superior Court Judge Henry
Hight dismissed the plaintiffs’ case on February 15,
2006.

Though this is a different Constitutional
question from that presented by blank bills, the good
government principles are the same — three separate
readings to provide notice to the public; time to
research, deliberate, and debate the issue; and roll
call votes to provide accountability to the public for
the decision made.

requirement of our state constitution because bills without content do not give notice to the

21 Orth, note 17 above at p. 55 (“originally aimed at ensuring that courts were open to civil plaintiffs, this section has
been interpreted by the state supreme court to mean that their proceedings must be open to the public generally.”)
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public of the substance of the legislation. Blank bills also frustrate the purpose of having
enforceable bill deadlines which is to prevent legislation from being introduced at the last minute
and pushed through quickly in a way that provides less time for debate and keeps the public from
being able to participate in the legislative process.

When revenue bills are involved, the stakes are even higher. In Glenn v. Wray, the N.C.

Supreme Court settled the legislative procedure required for revenue bills that have been
materially amended. “If the amendment were in a material matter, it would be necessary that the
amended bill should be read over again three times in each House, with the yea and the nay vote
on the second and third readings entered on the Journals. It is the bill in its final shape, not in
another and different form, which requires these preliminaries to its validity. . . . [A]ny
substantial material amendment requires the passage of the amended bill in the prescribed
manner, de novo.”*

For example, Senate Bill 369 was introduced in the 2005 session by Senator Doug Berger
(D-Franklin) as a blank bill entitled “7™ Senatorial District Local Act-1.” On first reading, this
blank bill did not have any content nor did the title indicate that it would involve a tax. The
Senate Finance Committee adopted a committee substitute which would impose a room
occupancy tax in Franklin County, and this version of the bill passed second reading and third
readings in the Senate. The House Finance Committee adopted a committee substitute, and the

bill ended up as an omnibus occupancy tax — authorizing Franklin County and the cities of Eden

and Reidsville to levy a room occupancy and tourism development tax and to amend the Durham

2 Glenn v. Wray, 126 N.C. 467, 469, 36 S.E. 167, 169 (1900).
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occupancy tax. The legislative fiscal note attached to the bill notes the following revenues that
would accrue in 2005-06 because of the bill: Franklin County would receive $77,609; the City
of Eden would receive $44,348; and the City of Reidsville would receive $53,217.2* Durham,
Eden, and Reidsville are not even in Senator Berger’s district.

The Senate failed to concur in the House committee substitute, and a conference
committee was appointed. In the House journal, it notes, “The Speaker rules the Conference
Report to be material, thus constituting its first reading.” For its second reading in the House, the
journal says, “Delete the entire House Committee Substitute Favorable 7/7/05, and substitute the
attached Proposed Conference Committee Substitute S369-PCCS55264-MBx-2.” Second and
third readings were held in the House on separate days with the yea and nay votes recorded in the
journal. In the Senate, the text of the Proposed Conference Committee Substitute is included in
the journal for first reading. Second and third readings were then held on separate days with the
yea and nay votes recorded in the journal. Unless section 23 of the Constitution is followed, the
North Carolina Supreme Court has ruled that the act is void and confers no authority to impose
the tax.”®

Gerry Cohen, director of legislative bill drafting, says, “Legislative procedures are clear,
if a blank bill is turned into a tax increase bill by a committee, the committee report on the
substitute when read in is the first reading as required by the constitution (the title is read by the

clerk, just like a new bill filed). Up until the mid-1800s, most bills were introduced by

¥ The restrictions of section 23 of Article II of the Constitution of North Carolina are by necessary implication
applicable to townships. See Wittkowsky v. Board of Comm’rs, 150 N.C. 90, 63 S.E. 275 (1908); Township Road
Comm’n v. Board of Comm’rs, 178 N.C. 61, 100 S.E. 122 (1919).

26 City of Charlotte v. E.D. Shepard & Co., 122 N.C. 602, 29 S.E. 842 (1898); Glenn v. Wray, 126 N.C. 730, 36 S.E.
167 (1900); Cottrell v. Town of Lenoir, 173 N.C. 138, 91 S.E. 827 (1917).
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committees, that was the first reading, and then the bill appeared on the calendar later for second
and third reading. Here, if a blank bill is turned into a tax bill, with the committee report being
first reading, having second and third readings on two later dates satisfies the constitutional
requirements. We have always done that. . . . If we tried to have second roll call reading the
same day as the committee report, that would violate the constitution.”

Even if the bill was difficult to follow in the N.C. General Assembly, Senator Berger
insists that there was plenty of public notice for Senate Bill 369, at least in his county. “The
Franklin County occupancy tax was well covered by the local news media in Franklin County.

In particular, the Franklin Times adamantly opposed the bill. There was much news coverage

locally prior to the vote in the Senate,” says Berger.

Mebane Rash Whitman, an attorney at the Center, and editor of North Carolina Insight,
questions whether treating conference committee reports as a first reading meets the state
constitutional requirements. “When used as placeholders for local legislation, blank bills are
relatively innocuous; they are not good legislative practice, but they are fairly harmless,” says
Whitman. “But when used as placeholders for significant pieces of legislation — especially bills
to raise taxes, the problem becomes more serious. Citizens and lobbyists need to be given notice
of the content and purpose of these bills. They need time to analyze the bills and comment on
them. And, when blank bills are used to pass tax increases, the legislature might be setting itself
up for a lawsuit testing the constitutionality of its practice and of these bills. The average citizen
has no idea that conference committee reports are being treated as first reading of revenue bills,

and they do not know how to track these bills or how to participate in the process.”
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Orth, a UNC law professor, says, “It is possible to imagine a court holding the blank bill
procedure an illusory compliance, but it is also fairly easy to imagine a creative legislative leader

devising some other method complying with the decision, whatever it is....”

Conclusions and Recommendation

The Center finds four problems with blank bills, as follows:

m (1) Blank bills do not provide the public or the news media with adequate notice of the
intended changes in law from the moment of introduction.

m (2) Blank bills undermine the democratic process in their lack of transparency and
failure to reveal the purpose and content of the proposed legislation.

m (3) Blank bills severely curtail the time available for deliberative debate and analysis of
each bill and its strengths and weaknesses. Instead of the contents being revealed at the moment
of introduction, the purpose and intent are not known until a committee substitute for the bill is
brought up later in committee.

m (4) In some cases, blank bills may even be unconstitutional if legislators seek to meet
the state constitutional requirement of three separate readings of every bill by counting the
introduction of a blank bill as an adequate first reading. And, when blank bills become revenue
bills, the state constitutional requirement of three separate readings on three separate days may
also be violated by the legislature’s current practice of considering a conference report as the
first reading.

The rules adopted in the House and Senate to limit blank bills in the 2007 legislative
session are commendable and indicate that legislative leaders are willing to curtail this practice.

But, it is even more important that the legislature permanently limit the use of blank bills.
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Currently, only House and Senate rules govern blank bills, and the rules can be changed easily
in every session.

Thus, the N.C. Center for Public Policy Research recommends that the legislature
enact a permanent statute that would ban the use of blank bills in future sessions of the
General Assembly, putting an end to a bad legislative practice that also may be
unconstitutional. As part of the statute banning the use of blank bills, the N.C. General
Assembly could allow legislators to introduce two local bills after the deadlines agreed upon in
each chamber’s rules only if a majority of the chamber votes to allow introduction of the local
bill. This would allow legislators to respond to last-minute needs of constituents and local
governments in their districts.

Gerry Cohen, director of bill drafting for the legislature, says, “A permanent statute
banning blank bills is only a statement of purpose. Statutes cannot make binding rules on the
internal procedures of one house or the other.” However, Cohen adds, “You could certainly say
that such a law would be an important political statement guiding each session in adopting its
rules.” The Center believes — based on the evidence of legislative practice over the last 10
years — that banning blank bills is a statement that needs to be made in order to give the public
adequate notice of legislation that is introduced and to make the legislative process more

transparent.
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APPENDIX: Summary Statistics About Total Bills Introduced and Blank Bills Introduced in the N.C. General Assembly, 1993-200"

Number of Percentage of Total Number Percentage of
Biennial Number of  Number of  Percentage of Blank Bills Blank Bills of Bills All Bills
Regular Number of  Number of House Senate Bills That Were That Were That Were That Were That Were
Session All Bills  Blank Bills  Blank Bills  Blank Bills Blank Bills Ratified/Adopted Ratified/Adopted Ratified/Adopted Ratified/Adopted
2007-2008* 3,631 79 0 79 2.2%
2005-2006 4,961 665 334 331 13.4% 29 4.4% 810 16.3%
2003-2004 3,253 805 411 394 24.7% 49 6.1% 683 21.0%
2001-2002 3,295 682 280 402 20.7% 65 9.5% 761 23.1%
1999-2000 3,424 623 323 300 18.2% 33 5.3% 680 19.9%
1997-1998 3,370 380 215 165 11.3% 44 11.6% 804 23.9%
1995-1996 2,954 17 2 15 0.6% 0 0.0% 786 26.6%
1993-1994 3,860 53 29 24 1.4% 11 20.8% 819 21.2%
*As of 7/11/2007
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